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c, N. 3.9 The sole question here presented is 


validity of the appointment of an 
ncillary administrator, where there 
no assets or estate in the jurisdic- 


ock Held: “The purpose of the appoint- 


nt of an ancillary administration is 


ourts administer the estate of a non-resi- 
Chan. ment ‘lecedent within the jurisdiction 
,. 

t Sales this state. 


“To authorize the granting of an 


St. pcillary administration is must appear 
J at 
° . : : 
on where the grant is applied for, 
hich at 
unadministered, and also that it is 


there is property in the jurisdic- 


the time of the application 


such a character as may be denom- 
ated local assets, or such as have its 


s for purposes of administration in 


+] t jurisdiction.” 24 C. J. 1112-113 
~ e also Caruso v. Caruso 106 N. J. E 
BO, 148 4. 882 
Inc. Accordingly, here, the appointment 
Fork Bas invalid 
rs ex “F = 
IREMEN’S RELIEF ASSOCIA- 
® work. TIONS — Benefits — Next of 
ng our Kin as Including Widow. 
ately. Chancery of New Jersey 
. J. State Fireman’s Ass'n et al v 


Gildea, et al. 
muary 2, 1936. 
Bill of Interpleader 
ng & Voight for Complainant 
rk A. Sullivan and Benjamin J 
IC Darling for defendants 
e an V. C 


Under the provisions of Chapter 75, 


ws of 1922, p. 143, the Executive 

ID pmmittee of the New Jersey State 

°° remen’s Association is authorized to 
pm : ; , , 

lablish reasonable rules and regula- 












s for the payment of benefits men- 
ed under the act to firemen and to 
ir dependants, not only during the 
es of such firemen, but after 
ir deaths. that 
hority the Executive Committee es- 
ished a rule of order of payment 
“next of kin” as follows: 

Widow, children, father and moth- 
brother and sisters.” 

whe contestants for such benefits in 
instant case are the widow of the 
feased, and the children of the de- 
Gant by a prior marriage. The 
ren contend that only blood rela- 
ts are qualified to receive said bene- 


also 


Under legislative 


Held: The established rule is rea- 
ble, and certainly within the pow- 
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to,” “relations,” kin, 
whether used in statute, will or con- 
tract, include relations by 
blood, but connections by marriages as 
well. See Bennett v. Van Riper, 47 
N. J. E. 563, 22 A. 1055S. 

Decree for the widow. 


and ‘next of 


not only 
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United States 
Supreme Court 


Abstracts of Decisions 





CONFLICT OF LAWS — Suit On 
Judgment For Taxes—Full Faith 
and Credit. 

The 


whether or not an Illinois Federal dis- 


question here involved is 


trict court can entertain jurisdiction 


of an action based upon a judgment 


predicated upon an income tax due 
from the defendant to the State of Wis- 
consin 

Held: An action upon a judgment 


state court 1m 2 suit to 


“suit of 


rendered by a 
recover a tax is a a civil 


within the provisions of Sec- 


nature 


tion 24 of the Judicial Code, U. S 


C. A. title, 28, Section 31, conferring 
upon Federal district courts jurisdic- 
tion of “all suits of a civil nature at 


common law or in equity,’’ where there 
is a requisite diversity of citizenship 
and the amount in controversy exceeds 
$3000 

“The obligation to pay taxes is not 
but is “ liability, 


penal,” a statutory 


quasi contractual in nature, enforce- 
able, if there is no exclusive statutory 
remedy, in the civil courts by the com- 
mon-law action of debt or indebitatus 
assumpsit.” 

Accordingly, a judgment of another 
state is to be faith 


and credit in State and Federal courts 


not denied full 


merely because it is for taxes. 


“But even if full faith and credit 
is not commanded there is nothing in 
the constitution and laws of the 


United States which requires a court 
of a state to deny relief upon a judg- 
ment because it is for taxes. A State 
court, in conformity to state policy, 
may, by comity, give a remedy which 
the full faith and credit clause does 
not compel.” Young v. Masci, 289 
CE BMF Eh. od UK SS. Ce 
599, 88 A. L. R. 170. 

“The precise question now presented 
appears to have been decided in only 
a single case. New York v. Coe Mfg. 
Co., 112 N. J. L. 536, 172 A. 198. In 
holding in that case that a New York 
judgment for taxes was entitled to 
full faith and credit, the New Jersey 
Court of Errors and Appeals pointed 
out that questions of the construction 
and application of the New York tax 
laws were not the subject of litigation 
in New Jersey, since they had been 
conclusively determined by the New 
York judgment, which established lia- 
bility for the tax.”” Cf. The Restate- 
ment of Conflict of Laws of the Amer- 
ican Law Institute, 1934, Sections 443, 
610. 

“We conclude that a judgment is 
not to be denied full faith and credit 


(Continued on page 2, col. 4) 


By Alfred C. Clapp 
Passive Trusts—The Rule Against Re- 
straints on Alienation and the Rule 
Perpetuities. 

Professor Joseph Warren once said 
in his course at Harvard Law School 
on Future Interests that the rulings of 
the English courts on the subject are 
so finely cut and so completely follow- 
ed by many American judges and so 
incompletely understood by them, that 
unless the subject is studied intensively 
for a number of months, it will prob- 
ably never be fully grasped. Because 
of the very nicety of the subject, the 


1gainst 


drafting of future interests in wills 


should be referred entirely to a lawyer 


experienced in that regard. We have 
happened to have seen in the last 
month four wills drawn by as many 


lawyers, perhaps the most preeminent 


in the State in other lines, each of 
the wills obviously laying the estate 
open to litigation. 

One of the sources of this unskill- 
fulness lies in the confusion in the 
law between the rule against perpetui- 
ties, the rule against restraints on 
alienation and that third rule which 


is expressed in Camden Safe Deposit 
N. J. E. 556, 105 
na . it 


= & A ( hich in jur 


Co. v. Guerin 89 
] 18 j 
isdictions other than our own is con- 
sidered an off-shoot of the rule against 
restraints. 

We venture that the significance of 
the last 


trom 


cited hidden 


the 


case has been 


one-quarter of those at bar 
drawing limitations of future estates. 
For, one of the commonest limitations 


in this State is of property in trust to 


pay the income therefrom to “A” un- 
til he becomes, say, 30, and then to 
pay the corpus to him. Under the 
Guerin case, “A” on becoming 21 
may have the principal. The exact 


limitation in that case was of property 


in trust to “A” for life, the corpus of 


the trust passing to “A” in fee on 
“A”’s death by virtue of “A” being 
the next of kin and heir of the settlor 
who held the reversion. It was held 
that “A” benig of age and being ex- 
clusively interested in the property 
might, if he wished, destroy the trust 


and take the corpus immediately for 
the reason that the trust was passive. 
Of course the testator’s intention was 
being thwarted, but to this extent his 
intention was neglected. See Huber vw. 
Donoghue 49 N. J. E. 125, 129, Ar- 
mour v. Murray 74 N. J. L. 351; and 
for Magie’s dislike of the rule, see 
Pennington v. Metropolitan Museum 


of Art 65 N. J. E. 11, 55 A. 468: 


The weight of the American law 
is contrary to the rule. Bogert on 
Trusts (1935 ed.) page 2934 


The trust was held to be passive. 
This is quite amazing and no authority 
is cited for it. A gift of specific prop- 
erty in trust to pay the gross income 
to a beneficiary is clearly a passive 
trust, as the trustee is a mere conduit.’ 
But to hold that the gift of met income 
of a fund which a trustee is required 
to invest and reinvest, will give rise 
to a passive trust, goes beyond authori- 
ty. Bogert on Trusts (1935 Ed.), 
Section 206. 

In addition to the that 
the trust is passive, the court in the 
this 
it can be called that) to support it: 

“Where there was a gift of a| 


argument 


Guerin case makes argument (if 
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By Samuel Koestler 


While investigation discloses that a| 
Chancery Court was not recognized in 
East and West New Jersey until 1673, 
there seems to be a diversity of opin- 
ion as to whether the court is really of 
ancient origin. Professor Chase, in his | 
work on Blackstone, says that the Court | 
of Exchequer had a double capacity, | 
as a court of law and also a court of 
equity, and that it was originally set 
up as a court of record by William the 
Conqueror, though regulated and re-| 
duced to its present order by King Ed- 


Its principal duty was to 


ward I. 
order the revenues of the Crown and 
to recover the King’s debts. 

The court of equity was held in the 


exchequer chamber before the lord 
treasurer, the chancellor of the ex- 
chequer, the chief baron, and three 
puisne’ ones. Professor Chase also 


says that the equitable jurisdicition of 
the court of exchequer was transformed 
to the Court of Chancery by Statute 5 
Victoria, Ch. 5. On the other hand 
there is no mention of the equitable 
jurisdiction of the Court of Chancery 
in Bracton, Glanvil or Fleta, and the 
court arose out of the necessity for re- 
dress from the harshness or imper- 
fectness of the judgments at law, in or- 
der to mitigate the severity or supply 
the defects of those judgments, and 
for Grotius’ definition: 


this accounts 


State Board of 
Tax Appeals 


TAXATION—Exemption — Use for 
Moral and Mental Improvement 
of Man—Knights of Columbus. 

Knights of Columbus Hold- 
ing Company v. City of Orange. 

For Appellant, Keating & Keating, 
Esqs., by Frank H. Brown, Esq. 


Orange 


For Respondent, Edward R. Mc- 
Glynn, Esq., by Franklin J. Mc- 
Glynn, Esq 

Filed September 24, 1935 

Weaver, President. 

The appellant is a holding com- 
pany, incorporated in this State under 

“An Act to Incorporate Associations 


not for Pecuniary Profit,” and is the 
owner of land, improvements and per- 
sonal property therein, situate in the 


City of Orange, Essex County, as- 
sessed for taxation for the year 1934. 
Upon appeal to the Essex County 
Board of Taxation, the assessment 
was affirmed. 

The appellant claims exemption 


from taxation as a holding company 
within the provisions of Section 203. 
subdivision 4, of the General Tax Act 
of 1918, as amended by P. L. 1931, 
page 904, which exempts: 
“e © © All buildings owned or 
held by an association or corpora- 
created for the purpose of 
holding the title to such buildings 
as are actually and exclusively used 


tion 


in the work of two or more as- 
sociations or corporations organ- 
ized exclusively for the moral and 
mental improvement of men, women 
and children; * * * together with 
the land upon which the same is 
and the personal 
contained and used therein. 
Membership #h the corporation is 


erected property 


(Continued on page 3, col. 1) 


“Equity is the correction of that where- 
in the law by reason of its universality 
is deficient.” The definition of Gro- 
tius is taken from Aristotle, who lived 
from 384 B.C. to 322 B.C. Justinian 
in the Pandects refers to equity as 
founded on natural justice, honesty and 
right. He lived from 525 A.D. to 565 
A.D. In Roman Jurisprudence equity 
was defined as the purpose of supply- 
ing the defects of the customary law, 
as well as to correct and measure the 
interpretation of the written and posi- 
tive code. 

The name Chancery is derived from 
that of the presiding officer Cancel- 
larius, an officer of great distinction, 
whose office may be traced back before 
the Conquest to the times of the Saxon 
kings. Coke the title 
arose from his cancelling the King’s 
letters pateut granted contrary to law. 
It was known to the Roman Emporers 


Lord supposes 


a Chief Scribe or secre- 
afterwards invested 
Blackstone says 
it was for construing the written laws 


and signified 


tary, who was 


with judicial powers. 
not according to the letter, but accord- 
ing to the spirit and reason of them, 
and so arises what we call. Equity. 
“Equity is the soul and spirit of all 
law.’ Lord Bacon said “Chancery is 


ordained to supply the law and not 
to subvert the 
is the duty of every court of Justice, 
to consult the 

Equity 
| 


be without 


law.” Story says, “It 


whether law or equity, 


intention of the legislature 
will not suffer a right to 


a remedy and yet Equity follows the 


law. 
The commission of Lord Cornbury 
gave him power with his Council to 


establish so many courts of judicature 
as he might think fit and necessary for 
the of all 
as civil, ac- 


hearing and determining 


causes as well criminal 


The people 
have 


cording to law and equity. 
of the 


thought of 


colonies would hardly 
establishing a Chancery 
Court for themselves, ‘The courts that 
they were familiar with were the mag- 
istrates and judges of the Kings Bench, 
who held the jury trials in the Coun- 
The Chancellor 
of the King and his power seemed to 
looked 


upon with dread and suspicion by the 


ties. was an officer 


be an arbitrary one. It was 
people of several colonies 

In the early days of the colonies the 
Lord Chancellor in England was, in 
fact, looked upon rather as an officer 
of the King than as a court. Few 
bills in equity were filed in those days 
and they were usually rather an ap- 
peal to the King to mitigate the rigors 
of the law than an assertion of any 
established right. While Lord Chan- 
cellor Ellesmere in 1616 had main- 
tained the dignity and power of the 
Chancellor against Lord Coke, and had 
established his right to issue an in- 
junction against the enforcement of a 
judgment at law, there were few cases 
in equity, even in England, when the 
Colonial courts were first established 
in New Jersey, and it was not until 
1673 that Lord Nottingham, who has 
been called the father of equity, began 
to formulate the principles of equity 
Blackstone, writing as 
late as 1758, and lecturing to English 
university the courts of 
their country, devotes only a few pages 
to the principles and practice of the 


jurisprudence. 


students on 
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i 
















NEW JERSEY LAW JOURNAL, 


AY, JANUARY 9, 1936 


ss me 








History and Development of the 


Court of Chancery of New Jersey 


(Continued 


Court of Chancery. It is therefore 
small wonder that we find little de- 
mand for a Court of Chancery exist- 
ing in the colonies of New Jersey at 


the beginning of the Eighteenth Cen- 


tury. On November 17, 1675 the As-| 


sembly passed an act which mentioned 
the Court of Chancery. This act said 
“that no appeal be granted from such 
county courts under twenty pounds, ex- 
cept to the Bench or to the Court of 
Chancery.” This of 1675 merely 
established small cause the 
county court and the Court of Assize 
or Province Court, which was referred 
to as “The Bench”. While the statute 
referred to the fact that appeals could 
be taken to the Court of Chancery as 
well as the Bench, it does not 
that at that time ther: 


act 
courts, 


appear 


was anyone ex 


: ercising the powers of a court of Chan- 


cery in New Jersey. It is stated in 
Wiliam Griffith's account of the 
Courts of New Jersey that the Chan- 
cery Court was held by thé Governor 
and Council from 1698 to 1705 
Under the proprietors, in 1682 an 
Act of the Assembly East 
Jersey the Court of right, 
which was declared to be a of 
Equity as well as a Court of Law. 


Provision was thus made 


created in 
Common 


Court 


at this early 


day for merging the courts of Law 
and Equity. This Court of Common 
Right, a court of the people and not 
of the King, was to exercise all juri 
diction and to do justice according to 
equity, as well as according to the 
common law. 

Doubt has often been expressed 
whether the principles of equity would 
have been so fully or rapidly develop 


ed had the courts been merged in the 
days when the law courts had technical 


and special pleading. In 1698 a statute 


was passed by the Assembly in East 
Jersey relating to the rights and privi- 
leges of his Majesty's subjects, and in 


that statue there is an allusion to “the 
present high Court of Chancery”. By 
that statute the 
given power to constitute all courts 
“except the of 
Chancery” and it is therein declared 
“that the judges of the Court of Com 
mon Right shall not be judges of the 
high Court of Chancery, 
tom or usage heretofore 
notwithstanding.” This 
in the third year of the 


General Assembly is 


present high court 


any law, cus- 
to the contrary 
act was passed 


reign of Wil- 


liam and Mary, at which time the 
Court of Common Right was held by 
the Governor and his Council. It has 


been said that the purpose of the de- 
claration that the judges of the Court 
of Common Rights be 
judges of the Court of Chancery may 


should not 
have been to make the Governor alone 
the Chancellor. 

There have 
statutes creating such a 
signating anyone to act as Chancellor, 
nor was the office named in the com- 


been no provincial 


court or de- 


mission of the Proprietary Governors, 
but it may well have been considered 
that the powers of the Chancellor, if 
even they were needed, might be exer- 
cised by the Governor 

record showing that they 
The plan of government 


There is no 
were exer- 
cised at all. 
prescribed by the Proprietors provided 
that the General Assembly should have 
power to constitute courts and 
the Governor with his Council should 
nominate the judges and see that the 
courts established by the laws should 
execute their several duties and offices. 
The early courts, however, were con- 
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that | 


tr 
from page 1) 
stituted by the people in the towns or 
by 
It was not 


the commission of the Governor. 
1675 that 


was taken by the General Assembly 


until any action 


with regard to the administration of 
justice. 

The Court of Common Right, which 
| I have above mentioned, and which 


was introduced in East Jersey in 1682, 


was done away with when the Su- 


preme Court, which had existed in 
West New Jersey, Ww 


ind was given the 


as established for 


the whole province 





jurisdicition of the English Courts of 
Common Law. New Jersey became 
a Royal ‘Province nder Lord Corn- 
bury, and the lawyers in his Council 
undoubtedly considered it necessar 
for the completion of the English sys- 
tem of judicature to make provision 
for a Court of Char as had al 
ready been done, and in March 1705 
Lrod Cornbury, as Captain in Genera 
and’ Governor in Chief of the Pr ce 
of New Jersey, promulgated an ordi- 
ince tablishing a high Court of 
Chancery in New Jerse nder the 
power and authority given to him by 
Her Majesty's letters pate under th 
court seal of Fngland, dated December 
Sth, 1702, in and | hi t as de 
uredl = that I 1 Cort r or the 
Govern yr Lieutenant Gr r and 
Mapjest ( ] i r tr 
hem t th with ( ernor or 
Li t G t 
ered to be the high (¢ t of ( 
» hear and I 1USeS d 
it in th 1d = t wi r 
time to time shall ¢« f them 
" ch manner or near as nm 
iccording to the ge a ton f 
the high Court f Chancery in tf 
Kingdom of England. It was further 
rdained and declared that sa high 
Court of Chancery shall be and is 
by empowered to make and ordain suck 
rules and orders for regulating the 


practice of the said Court and the of- 


as they shall think fit 


Ordin- 


hicers thereof 


It will be noticed that this 
ance of 1705 referred to the usage and 
customs of the high Court of Chancery 
in the Kingdom of England, and it is 
therefore necesary to look to the his- 
tory of English Chancery in determin- 
ing the origin and jurisdiction of the 
The history of Chancery and 
of court 
periods: a The 
(b) The Tudor 
The 


court 
relates to 
Medieval 


Early 


the development 
tour 
Period, and 
Period, (c 


Ch 


Stuart organization 


1 (d) Its 


Court of ad a 
the 


f th 


defects and reorganization § in 


Nineteenth Century 
the 


and prior statutes 


information to 
1705 
will be found in the appendix to Vol- 
Further 


from 


Authoritative as 


ordinanace of 


ume 19 of our Equity reports 
information can also be obtained 
another appendix written by the 
Chancellor Edwin Robert Walker, and 


late 


printed in Volume 105 of our Equity 
reports. 

Until the adoption of 
tion in 1844 the Governor of the State 
was the Chancellor. By 
tion of 1844 Article 6 Section 4 pro- 
‘The Court of Chancery shall 
and the same 


our constitu- 


the Constitu- 


vided 
consist of a Chancellor” 
language stands in our State Consti- 


tution today. In the appendix, Volume 





| 





105 of our Equity reports, the late 
Chancellor Walker explains how the | 
Chancellor himself conducted the en-' 
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CANCELLATION OF INSTRU- 
MENTS — Fraud — Negotiable 
Instrument Jurisdiction of 


Equity. 


In 


Ollendorf v 


Chancery of New Jersey 
Hirsch, et als 


December 26, 1935 


On order to show cau ! on motion 

to strike 
Milton M. Ur 
Harry §S 
Rerry, V. C 


The bill seeks the restraint of 





action at law upon a promissory note 
made by complainant to the defendant, 
National 


w in OSSESSI 


Light & 


Hirsch, and the cancellation and de- 


ivery to <¢ 


payment 
paymen 


f the note; that the note was delivered 


rently taken 


said note 


iims 


contends that equity 


Complainant } 


cancellation of an in- 
execution of which 
The facts, 
that 
was obtained 


While the 


correct, 


will order the 


strument the was 


1 by 
to 


obtaine fraud how- 


ever, fail show the execution 
the 
Held complainant's 
contention is that 


“there is no doubt as to the power of 


of note by fraud 


namely, 


a court of Equity to order the cancel- 


lation of an instrument obtained by 
fraud, and to restrain a suit at law 
on such instrument, it should not be 


forgotten that ‘the exercise of this pow- 
ind discretion of the 
the circum- 


er rests in the so 


court and is regulated by 


stances of each particular case.’’ 
Cormish v. Bryan, 10 N. J. E. 146. 
See Also Smith vw. Smith's Adm'r., 30 
N. J. E. 565; N. Y. Life Ins. Co. ¢. 
Steinman, 103 N. J. E. 403: Commer- 
tal, etc. Bank v. Hamilton, 99 N. J. 
E. 492: Metler v. Metler’s Admr’s., 18 
N. J. E. 220: Chase v. Chase, 50 N 
J. E. 143; Ctecarelli v. Hofman, 90 
N. J. &. W 


Here the complainant can lose noth- 


by the court's refusal to grant the 


ing 
relief he seeks. Not only is the note 
ne longer subject to negotiation, it be- 


ing past due, but it is more than six 


years old, and unless a latw suit is 


pending, it is barred, and if a law 


suit is pending, the defense is avail- 
able at law. 
Order discharged and bill dismissed. 
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United States | 
Supreme Court 


(Continued from page 1) 


in state and Federal courts merely be- 

cause it is for taxes.” 

Milwaukee County v. White Co., 80 

L ed. 155. 

CRIMINAL LAW—Appeal by Gov- 
ernment From Decision Granting 
Motion to Quash Indictment. 

Defandants were indicted in a 
for viola- 
(Section 


United States district court 
the Code 
215) relating to fraudulent use of the 
18 U. S. C. 338. Under order 
of the the Government filed a 
bill of particulars. 4 F. Supp 
Defendants then moved to quash the 

The 
indictment, 


tion of Criminal 
mails 
court 
662. 
motion was based 
the bill 
of 


indictment 
the 


ticulars 


of par- 
defend- 
affidavit was an 
of the bill of 


particulars for the purpose of showing 


upon 
and an affidavit 


The 


review 


ants’ counsel 


irgumentative 


that in view of its statements the Gov- 


ernment would be “unable to make a 
case.’ The court granted the motion 
to quash, and the Government brought 
this appeal under the Criminal Appeals 
Act. 18 U. S. C. 682. 

rhe district judge rendered no opin- 

n, but certified that his “decision and 

ler quashing the indictment herein 
were not based in any respect upon 


the invalidity or construction of section 


215 of the Criminal Code up 


yn which 
the indictment in said cause is found- 
ed.’ 


Held: The 


United States does not 


Court of the 


Supreme 
oupreme 


have jurisdiction 


47 years 


Through long experinece, backed 
pany has developed unusual 


anteeing titles to real estate 


of an appeal by the United 
from a decision of a Federal 
court granting a motion to 
indictment for fraudulent ee 
mails by the defendants, wher 
here) it does not appear that thee, 
cision of the district court was 


. * . fod 
upon the construction or validity #% 


the statute upon which the indictme 
is founded, and it may be that 
decision was based-upon the const 
tion of the indictment and its sufficig 
cy as a pleading. U. S. w+ Carter, 2 
U. S. 492; U. S. v. Moist, 231 U. 
wv. Colgate, 250 U. S. 300;.U. § 
Hastings, (decided December 9, 193 
United States v. Halsey, Stuart G 
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(Continued from page 1) 
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tricted to members of City of Or- 
nge Council No. 235, Knights of 
olumbus, a subsidiary lodge of the 
nights of Columbus, a Connecticut 
The petitioner is a 
for that 


ganization. 
piding company 
on and its associates. 
The Council, the 
vires, the Columbian 
he Catholic Daughters 
gularly use the building for their 
On the first floor an audi- 
which 
rom time to time, also bowling al- 
ys and a club bar. All revenues re- 
ceived from the rentals and the use 
bf the facilities paid to the 
nights of Columbus Council, which 
lleges that the moneys are used to 


organiza- 


Columbian 


Cadets and 


of America 


nectings. 
prium is located, is rented 


are 


urther welfare work, boys’ work and 
ocial activities. The amount of 
ental for the use of the auditorium 


s predicated upon an estimate of the 
number of persons expected to attend 
he particular given, 
greater the the 
he use of the facilities producing the 


affairs — the 


attendance, greater 


page 38, col. 1) 


Continued on 


Recent Case Comment 


Continued from page 1 


fund in trust to pay it with accum- 
lation of income to a beneficiary 
at the age of twenty-four years, it 
was held he may exclusively in 
terested, call for immediate pay- 
it on attaining the age of twen- 
ne and qualified to execute a re- 
lease. Lew. Trusts 689, and cases 
tted.” 

The limitation referred to is that 
of Josselyn v. Josselyn 9 Sim. 63; 
accord see See Saunders v. Vautier 4 
Beaz 115; 1 Crag & P 240, 
R v. Rocke, 9 Beav. 66, Swaffield 
w. Ortane 1 Deg. @ Sin. 326, Peard 
w. Kekewich 15 Beav. 166, Gossling 
w. Gossling H.RV. Johns 265, Coe- 
entry v. Coventry 2 Dr. 2 Sm. 470 
n these cases there was an interval 
wntil the beneficiary became a certain 
age over 21, during which time the 
income was to accumulate in the 
hands of the trustee. The distinction 


between Saunders v. Vautier (the lead- 


case is that 





ng case) and the Guerin 
in the latter case the income was not 
to accumulated but paid to the 
beneficiary in the interval. For a case 
holding that this is a distinction lead- 
ng to no different conclusion, see Re 
Young’s Settlement 18 Beav. 199. 
The explanation of Saunders v. 
Wautier and like cases, is, according 


that the post- 
of the princi- 


lo the cases themselves, 
ponement of enjoyment 
pal is void as an infringement of the 
rule against restraints on alienation. 
Professor Gray says in his Rule against 
Perpetuities (2nd ed.) : 

“Sec. 120. One result of the in- 
validity of restraints of alienation 
calls for attention in connection with 
the Rule against Perpetuities. When 
a person is entitled absolutely to 
Property, any provision postponing 
its transfer or payment to him is 

, void. Thus, suppose property is giv- 
en to trustees in trust to pay the 
Principal to “A” when he reaches 
thirty. When any other person than 
“A” is interested in the property 
when, for instance, there is a gift 
over to ‘B” if “A” dies under thirty, 
the trustee will retain the property 
for the benefit of “B 
one but “A’’ is 
Property, when, 
fore thirty, 
tives would be entitled to it, 
in short, the direction for postpone- 
Ment has been made for “A's” sup- 


; but when no 
in the 
die be- 


interested 
should he 
his heirs or representa- 
when, 





posed benefit, such direction is void, 


in pursuance of the general doctrine | 
that it is against public policy to | 


restrain a man in the use or disposi- 
tion of property in which no one but 
himself has any interest.” 





| 


Further in accord see Stirling, J. in | 


In re Johnston (1894) 3 Ch. 204: 

“The law has been laid down that 
a testator not to be allowed to 
feter the mode of enjoyment of per- 
sons absolutely entitled to a fund, 
as, for example, where the testator 
has attempted to postpone the pay- 
ment of a sum of money to which 


is 


a person is absolutely entitled to a 
later date than the attaining of his 
majority.” 

The limitation in the 
is not quite so bald a restraint on 
alienation as the one in the Saunders 
case because though the payment of 
the principal was postponed, there was 
an intervening gift of income. Still 
the hold is more justifiable under the 


Guerin case 


rule against restraints than under the 
principle of passive trusts. 

From our immediate point of view, 
it matters not on which ground one 
supports the Guerin case—whether on 
the ground that the trust became pas- 
sive when the beneficiary reached 21, 
or on the ground that the postpone- 
ment of enjoyment violated the rule 
On 
either ground, the postponement of en- 


against restraints on alienation. 
joyment beyond 21 is void without ac- 
If 
the trust is passive, the Statute of Uses 
Melish v. Pidcock, 44 N 


tion on the part of the beneficiary. 


executes it. 


J. E. of 525, 539. (Depue in E & A 
If the postponement violate the rule 
against restraints, it never takes effect 
Last week the case of Guaranty 

Trust Co. v. Latz 119 N. J. E. 194 
58 N. J. L. J. 411 disregarded the pri: 
iple the ¢ in case. Here the testa 
dev his residuary estate in trus 
) pay the income to his wife for life 
nd then to his daughter for lif id 
the death of his daughter, the cor- 
pus of the estate was to go to and 
be equally divided among such chil- 
dren as should survive the 1ughter 
“The share . f such chil- 
dren shall be retained for 
such children until he or she shall 
have attained the age of 28 years, 
and until such children shall 
attain the age of 28 years” the trus- 
tees are to apply the income to their 
support and “upon each of such 

children attaining the age of 28 
years he or she shall be entitled to 


receive the share to which they 
entitled 


Should any 


may be respectively 

child children 
depart this life unmarried and with- 
then the 


share or porfion of the one so 


such or 


out leaving issue surviving, 
lying 
shall go to the survivor or survivors 
them. But in the event that all 
of the children . . . shall depart this 
life in the lifetime of my daughter, 
without leaving issue surviving 
or her . then the corpus of my 
estate . . . shall go 
daughter”. 
The gift over 
grandchildren of the 
event any of them die unmarried 


of 


him 


to... my said 


the 


testator 


surviving 
in the 
with- 
out issue surviving (a limitation over- 
looked by the court), 
as violating the rule against perpet- 
uities. We have therefore a limitation 
to pay the income of the trust to each 
of the grandchildren who survive the 
daughter, until he attains the age of 


to 


is clearly void 


| the gift over to the surviving grand-| © : ‘ 

- ‘ | tion cannot be at too distant a period, 
die unmarried) | ~~ ia = ee 
: | there is"to objection to the limitation 
Rule against Per- | 


Section | —s 
| petuities, 
‘ . | rules again have no effect because the 
in being 5 a. f 

| grandchildren living at testator’s death 


28years and then to pay him the prin- 
cipal. The restraint on enjoyment be- 
yond the age of 21 is void either as 
a restraint on alienation or as a pas- 
sive trust and therefore no question 
regarding the limitation (except for 
tor devised his residuary estate in trust 


children in case any 
can arise under the 
petuities. Gray opus 
121b. There can in no such case be 


payments life 


cited 
made beyond 
plus 21 years. 
Assuming the Guerin 
apply, the course of the Court’s reason- 
ing in the Latz case is supportable, 


rule not to 


namely that the gift over to the grand- | > 
‘ ; | be determined 
children of the testator having vested | 


both’ in quantity and in interest on the 
death of the daughter, there was no 
violation of the rule against perpetui- 
ties. 


daughter and under such assumption, 
they to be continued 28 
There is no rule in this state in our 


were years. 


opinion requiring trusts to be termin- 
ated within life in being and 21 years 
58 N. J. L. J. 314, 318) other than the 
Guerin rules, where it applies, 

Latz case that it was the intention of 
the testator that the 
should receive the corpus only provid- 





ed he attained the age of 28. Then 
the corpus would not vest in the ben- 
eficiary until he reached the age of 
28; and the Guerin Rule would not 
ipply Supply irther some of the 
grandchildren were over 7 at the time 
| estator died 1 some w inder 
thi was robably true it 

Latz case i tl tes 

nha pre 

leceased him Then the interest of 
those who were over 7 will vest with 
21 years and therefore not violate 
the rule against perpetuities; and the 
interes those who were nder 7 
will not vest within 21 years We 
go out of our way to state this prin- 
ciple of separable limitations as it has 
been ignorantly neglected in at least 
ne case in this State: Stout v. Stout 
44 N. J. E. 479, 15 A 843. For cases 
contra to Stout wv. Stout, see In re 
Russell 1995), 2¢ 698, Cattlin 7% 
Brown 11 Hare 372, Hills v. Simonds 
125 Mass 536 and others hese cases 
lepend on the principle that where the 
shares defined within the limits of 
tr the validit of the gift of 
eacl hare will | determine sep- 
Here a me f points. Suppose 
that gift is immediately vested in 
the grandchildren of the testator to 
be paid to them w they reach 28 
yt a separable limitation Suppose 

f First that there are no grand- 
children 7 more years old at the 
tators death. Here the number 
of the class who will take may not 
be determined till too remote a period 
and the Rule against Perpetuities will 
be violated. Nor is the situation re- 


deemed by the rule of the Guerin and 


Saunders cases because, until the per- 


iod of distribution is reached, no one 
in the 
other grandchildren may be born 
until that time and the shares of each 
But 


there is a grandchild 7 


will be exclusively interested 


fund ; 
constantly diminished 
secondly, or 
more years old at the testator’s death. 
The period of distribution is when the 
eldest child living at the death of the 
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| are 


The fund was to be divided into | 
separate funds on the death of the | 


grandchildren | 


suppose, » 


testator reaches, or would have reach- 
ed if living, ‘twenty-eight. Of course 
at the period of distribution, the class 
closes and the number of the class 
take, determined. As 


who will is 


therefore the period of distribution and | 


the determination of the class in ques- 


on the score of the Rule against Per- 
The Guerin and Saunders 


interested in the 
grandchildren may be 


not exclusively 
fund; other 
born prior to the period of distribution 
and the amounts each receive cannot 
until then. Authority 
for this paragraph is found in Gray, 
| Opus Cited, Sec. 121b. 

We often wonder whether the chron- 
ic unskillfulness in drawing wills is 
due to the small fee a testator expects 
to pay for the draft. 
County Bar Association has asserted 
that the minimum fee for drawing a 
will is $10.00. Surely it 
sary to publish this. Outside of Un- 
ion, a number of large banks in refer- 


ring the job of drafting a will to a| 


: {0 | lawyer, will say that $25.00 to $50.00 
Suppose that it could be said in the | 7“ 7 y that $ o $ 


is a proper fee for a will 7 
long. 


to 14 pages 


The Union | 


is unneces- | 


The drafting of powers given 


to a fiduciary can indeed become 
stereotyped; but the drafting of limi- 
tations of future estates is always new. 
It is always more complicated and 
more apt to give rise to expensive liti- 
gation than the drafting of the objects 
| of a corporation, the nicest piece of 
| legal craftsmanship in incorporating a 
Still the Union County As- 
sociation asserts the minimum fee for 
incorpotation to be $125.00. A lead- 
ing lawyer of this State has remarked 
that he has had to reconcile himself to 
a tiny fee for drawing a will, hoping 
to make up for it on the death of the 
testator. This is unfortunate; as all 
good clients know, the best work is 
done by a lawyer who is stimulated 
| as he works by a fee paying for it. 


company. 
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GRAND JURIES 


A Grand Jury ystem which has 
worked with great effectiveness in 
New York City seems to us worthy 
of serious consideration. It consists of 


a permanent list of eligible citizens for 
No legal provi 
this list but a 


Grand Jury service 


sion is made for 


matter of practice it is made up an 


nually from the lists of trial 


jurors, 


In Brooklyn and Manhattan, selection 


is made by a board consisting of the 
Jury Commissioner and certain Judges 
In the other counties of the munici- 
pality, the Commissioner of Ji 


alone makes the selection. It is an es- 
tablished practice to continue Grand 
long as they 


Each 
names take the 


Jurors in service as are 


qualified and eligible. year the 
list is revised and new 
place of those which for any reason it 
has been necessary to omit 
The advantages of such a perman- 
ent list are readily apparent when com- 
pared with our method of selection, It 
is necessary under our Law to compile 
an alphabetical list of eligible jurors 
at least forty days prior to the com- 
mencement of each term of the Circuit 
Court, The Grand Jury list must con- 
sist of not less than one hundred and 
Much time is nec- 
of 
Grand Jurors who will be representa- 
their 
and outstanding citizens 


twenty-five names. 
essarily required to compile a list 
communities 
The 
tation to make up the list of only in- 


tive of respective 


temp- 


differently qualified men and women 
is great. The evil effect upon a com- 
munity of an incompetent or 
sible Grand Jury is 
fundamental. 
the administration 


irre 


spon- 
profound and 
If the responsibility for 
of 


can be said to rest upon any one in- 


criminal justice 


stitution in our government, that in- 
stitution is most certainly the Grand 
Jury. 

An equally important consideration, 
is the fact that a permanent list of 
Grand Jurors readily lends itself to 
the formation of an association of 
Grand Jurors. Such an association in 


N. Y. County is highly organized and 
has even its own regular publication. 
In this way the duties and responsibil- 
ities of Grand Jurors are permanently 
and continuously upon the 
members of the Public 
problems, requiring the investigation or 
attention of Grand Juries are intelli- 
gently discussed with and 
professional advice. 


impressed 


association. 


technical 


Thus, in place of a fortuitous ser- 
vice in a capacity which he cannot 
fully understand, the permanent Grand 
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Bar Association 
Notes 


State Bar Association 


Junior Section 


At a meeting of the Junior Section 
f the Second Judicial District of the 
New Jersey Bar Association held in 
Camden, N. J., a proposal was made 
to bar landlords from acting as their 
own attorneys in Landlord and Tenant 
cases in the Camden District Court 
The purpose of the proposal, the As- 
sociation stated, was to enable the 
younger members of the bar, who are 


struggling for a foothold in their chos 
en profession, to handle such cases for 


involved 


the experience 
William J 
group con lemned 


and 


addressed the 


the 


practice 


Sheps 


ind unethical 


unauthorized by a few 


members of the bar and suggested con- 
certed action to bring a stop to such 
practices 


Plans were made 


for the convention 
of the Junior Section of the entire State 


Association, which convention is to be 


held in Newark on January 31st, 1936. 
Union County 
Judge Henry S. Waldman, of the 


Union County Juvenile and Domestic 
nominated 
for president of the Union County Bar 
Clark 
Gilson, of Summit, at the annual meet- 


Relations Court, has been 


Association to succeed Herbert 


ing, February 4, in the Winfield Scott 


Hotel, Elizabeth, N. J. The nominat- 


ing committee consists of Paul Q 
Oliver, Westfield: Asa I Randolph, 
Plainfield, and Judge Louis C. Leh- 


mann, Jr., Elizabeth 

Other nominations to be submitted 
by the committee are: 

For vice-president, Sigurd Emer- 
son, Elizabeth; treasurer, Nathan R 
Leavitt, Elizabeth, and trustees, Wil- 
iam M. Stillman, Plainfield, Leroy 
\. Gibby, Summit, and Orlando H 
Dey, Rahway 


For committee on unauthorized prac- 
tice: John E. Barger, Rahway; Augus- 
Nash, Westfield; Frederick C. 
Summit; Louis P. Longobardi, 
Walter L. Hetfield, Jr., 
Joseph A. Porter, Eliza- 
Judge G. Klein, 


tus C, 
Kentz, 
Elizabeth ; 
Plainfield ; 
beth; Gustave Jr., 
Union. 

For ethics and grievance committee: 


Legal Lore 


BY GEORGE J. MILLER, 
ASSISTANT ATTORNEY GENERAL 
An EArLy ARBITRATION CASE. 
(from James Alexander’s Day Book) 
September 28, 1741. 
Wrote and sent to David Van horn 
for bond of arbitration, and had it ex- 


ecuted by Perberton and myself and 
met in the afternoon with the arbitra- 
tors. Sept. 30 mett at 8 morning with 


arbitrators at Lashars at Dolphin, 


where consulted till night, dined and 
drank tea, during which time the ar- 


bitrators went thru all the details in 
controversie but the two lost 
October 1 
Mett at 8 in the morning at Mrs 
Van horn’s there settled the two ar- 


ticles and computed the yearly balance 
nd 


per 


settled the interest thereon at 6 


ent allowing 12 months as time 


to put sums received to interest—drew 


the award settled and two fair copies 
and executed it. Ballance awarded to 
Govr. Burnet’s children £2166 New 
York money and the goods and papers 


acknowledged and not in dispute, about 


ished and Colden departed he hav- 
ing heard news of the Country being 
very sickly all round his home and 


his wife and one of his children being 


ilso sick is the reason why we were 


to give this matter all the dis- 


obliged 
patch it was possible 
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Juror becomes a part of a vigilant and 
group of citizens who are 
per- 
form what is perhaps the most vital 
function of our judicial system. 


informed 


ready and trained to effectively 


sylvania Law Review, December, 
1935. 

Frank A. English, Elizabeth; Fay- 
ette N. Talley, Rahway; Donald 
Hand, Elizabeth; Robert S. Snevily, 
Westfield; William A. Coddington, 
Plainfield; Sidney W. Eldridge, 
Charles Wagner, and Donald G. 


Davis, all of Elizabeth. 

For’ nominating committee: Martin 
P. O'Connor, Elizabeth; Horace E. 
Bunker, Plainfield; Herbert C. Gilson, 
Summit; Earl A. Merrill, Westfield 
Samuel Koestler, Elizabeth, and David 
Armstrong, Rahway 


| 


Book Review 


A CRITIQUE OF THE 
RESTATEMENT 


Restatement of the Law of Conflicts 





Adopted and Promulgated by the 
American Law Institute. American 
Law Institute Publishers, St. Paul; 
1934 pp. xli. $14. 

(a What is a domicile? The Re- 
statement defines domicile as the place 


with which a person has a settled con- 
nection for certain purposes, 
either because his home is there, or be- 
cause that place is assigned to him by 
the 

One 


legal 


law. 

would think that a 
such as one of the lumpenproletariat, 
who has no home, has a domicile only 
Yet the Restate- 


that if A, 


person, 


by operation of law 


ment provides having a 
ceases to live in X, but 
home, his 
left X 


with no 


domicile in X, 
other 
have 

ago, 
returning, yet, 
his de 


operation 


gets no domicile is 


X. A 


twenty 


may five, ten, or 


years intention 


of ever according to 


mici 


of 


is ; 
law—X 


his domicile 
his 


the Restatement 


termined not by 


is not assigned to him as 
the 

there” 
I think 

object to a 

that 

There are fictions in 


~ because home 1s 


law, but 


that one may with reason 


lefinition or classification 


such an absurd result 


leads to 


every department 
of the Situations are posited “as 


if” they 
] 


legal fictions generally have in imagin- 


aw 


were in fact existent. But 


ative appeal: they throw a veil of 
reality over the situation, so that the 
mind does not feel outraged or the 
imagination forced. But when a per- 
son is unquestionably homeless, has 
not had a home for years, to say that 
his micile is where his home is 
meaning by this the place where his 
home was, then the figure of speech 
is stretched beyond reasonable limits. 


It no longer has the semblance of real- 


ity, without which a legal fiction as- 


sumes the appearance of an absurdity. 

Particularly objectionable 
result when it could easily have beer 
Why Restate- 


nt have provided that 


is such 


vided. could not the 


when a per- 
son is without a home, his domicile is 
determined by operation of law, and 
that the law operates to give him a 
domicile in that place where he last 
had his This 
would have avoided the use of a legal 
altogther, yet the 
changed 


home? classification 


fiction and rule 


would not be 

This is one kind, and a relatively 
mild kind, of deception. There 
another kind of deception, one that the 


Restatement 


is 


in its enfirety manifests, 
which is not mild, but constitutes, as 
Bentham would “the and 
most pernicious sort of lying’. It 
to a consideration of this that we now 
turn. 


b) The Restatement generally 


say, basest 


is 


has 
an air of logical precision and con- 
summate definity; but it is only an 
If look beneath the 
face you discover that a formulation 
of a rule seldom settles problems. It 
does not even focus the mind on the 


“air” you sur- 


real problems, but instead substitutes, 


as Bacon would say, an idol for the 
reality, so that one does not see the 
sense for the words. Consider, for 


example, the “rule” that “when a er- 
son who has capacit yto acquire a 
domicile of choice has more than one 
home, his 


docicile is in the earlier 


home, unless he regards the second 
home as his principal home”. This 
“rule’ recalls the Dorranee Cases. 


Where did the deceased have his prin- 
cipal home, in New Jersey or in Penn- 
sylvania? The question would be an 
easy one—in fact would not have been 
raised at all,—had the good doctor died 
penniless, but when there are between 
fifteen and twenty millions of dollars 
in inheritance taxes to be collected by 
the jurisdiction of the domicile, the 
question assumes a transcendent impor- 


tance. But does the “rule” offer any 


assistance? Is the problem really 


legal one, or is it basically a political , 
Does not the legal formulation, 


one? 





#B 


serve only as a screen, as a dark cloud,, 


which has a double function: to cover 


up the truth and to lead the court 
and lawyers out of the desert of facts 
into the promised land of fictions? 
The Law 
Conflicts, like the other volumes 
published, does not solve 
problems. It is hardly more use 
a good hornbook, and the 
hornbook is not that it “teac 


Restatement of the 


ready 


than 
of a 
law, but that it acquaints the stud 
with the technical terminology of 
and, if 


subject, the student has im 


ination, s sts to 


law books 
not even the principal! source, althou 


him the truth t 


Jims 


are only one source of la 


they presume to state, or 


even resta 
the law. 
The Restatement can do more har 


than good if one does not “see thre 


its presumptiveness and evaluate it § 
what it is. It can do much harm 
members of the Bench and Bar attag 
to it an exaggerated importance, lo 
issue of the Tabig 


answers to 


upon it as a new 
the 
legal problems are to be found. Sud 


of Law, wherein 
can ultimately lead 4 
Au 
of legal thought, whid 


a misconception 


a recrudescence of the analytic, 


tinian School 
mechanical 


would enthrone jurispr 


dence and set back whatever advane 
—howsoever slight they may be—le 


realism has thus far attained. 


1 


Ihe trend of the present time, thanj 


to the propaganda efforts of Holma 
Pound, and a group of professors, a 
the examp Brandeis, is to subs 
tute for mechanical legalism, of whid 
the Restatement is an instance, a freq 
inquiry; to view jurisprudence as 
social scien liffering from other s 
cial sciences only in its special tech 
nique and its control character; th 
judicial process, a process inseparabl 
liked to politics, economics, and al 
other phases of social life. Wh 
viewed from this standpoint, the ef 


forts of the American Law Institute 


Committees on Restatement are esse 
tially a throwback to a discarded phil 
osophy, a philosophy whose effect 
to surround the judicial process witl 
a halo of esoteric lore and to elevat 
it to an eminence high above and f 
away from the common affairs of mas 
kind, making of it something holy an 
untouchable; as though every judg 
were a Moses in secret communicatio 
and communion with the Lord. 
more widespread this functuous respeq 
for the Restatement becomes, the le 
prospect can we have of taking 


law out of the Dark Ages where 
has always been, except for a f 
singular rays of light. This, as I 


it, is a real danger, and efforts m 
be exerted to combat it. But one c 
not be too optimistic of the issue, ft 
the appeal of the Restatement to |2 
be found in ev 
undoubtedly well-nig 


minds, who may 
high places, is 
overmastering. 
This second type of deception—th 
myth that the law is the manifestatio 
of Pure Reason, an expression of d 
vine nature, orderly, compact, self-i 
luminative, embodying every principl 
and providing, in anticipation, the s0 
lution problem, is, t 
“Basest and most pernicious sort 0 
lying’,—and it is this myth that 
Restatement will tend to keep ali 
for many decades to come. ; 
We can only hope that eventual 
social forces and the efforts of tho 
interested in the realist movement, w 
effectively overcome and dissipate # 
almost universal blindness to legal re 


for every 


ties. 


MILTON R. KONVITZ, Ph.D. 





OBITUARY 


Charles F. Mapletoft, 38, Oran 
lawyer, died on December 28, 1933 
He was a graduate of New York Un 
versity Law School and was admit 
to the bar in 1920, 


‘ont. 
iness 
the I 
Vice-Cha: 
appointe 
nmissione 
Great § 
passed ir 
Vice-Ch: 
n ten in 
ancellor | 
byvernor ul 
hte. How 
Court of 
addition | 
ve twelve 
who ha’ 
b| of hea 
uses and 
bstantial « 
the ' 


ancery I 


gof 


mplete an 
i th 


ly of 
ancery, it 


ancery P 
%k that I 
le lawyer 


inciples of 
udence th: 


forth in 
lents. 

In the me 
man af 
hancery Ww 
i the Ch: 
State fo 
wiish leg 
yal justic 


mands, 2 
nancellor « 
al, and so 
m law, as 
ist be sea 
its the cor 
le was ori 
ancery, af 
them bec 
issue of 
t as the 
1285 ga’ 
issue writ 
ve rise tc 
t this disc 
in the Ch: 
ion of th 
¢ rigidly 
es new | 
s to the C 
relief, ar 
t led to 1 
After the « 
st, the Cl 
aber of t 
s before t 
erred to 
ision, and 
Il. and | 
ances anc 
classes ¢ 
red to hin 
the Cha 
tded not 
tate, but 
fisdiction, 
mber of | 
B 1Sth ce 
ay compl: 
h of the ( 
isdiction « 
associated 
which hi 
Personal, 
nh gradual 
e early b 
lect Cases 
Chancel 
ise a jur: 
nlaw. BE 
reised in 
ecants, ay 
uncil.” ** 
rial juris 
re the | 
ved,” anc 
common 
t was no 
this clo 
uCery an 














NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 9, 1936. 



























RT OF 

NCERY 

ANC 
iontinued from page 2) 
iness of the court, until by an 
the Legislature, passed in 1871, 
Vice-Chancellor was authorized to 
appointed by the Chancellor and 
amissioned by the Governor under 
Great Seal of the State. By an 
passed in 1921 it was provided that 
Vice-Chancellors shall be not more 
n ten in number, appointed by the 
hancellor and commissioned by the 
bvernor under the Great Seal of the 
hte. However, the development of 
Court of Chancery now shows that 
addition to ten Vice-Chancellors we 
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ver advano 


In the mediaeval period, under the 
nay be—leg 


ined. 


xman and Angevin kings, the 


hancery was the secretarial bureau, 
t time, than the Chancellor was the Secretary 
s of Holmal state for all departments. The 
TOFESSOIS, AMMBolish legal system is a system of 
is to subst.a) justice. All writs are royal 
sm, of whidiimmands, and must be sealed by the 


tance, 2 '@Mhancellor or Keeper of the King’s 





udence as Ba], and so all original writs at com- 
om other sn law, as well as all royal grants, 
special techMBist be sealed in Chan What 
laracter; th@Pits the common law courts could is- 


s inseparable was originally determined in the 
ics, and allMhancery, and only later did the issue 
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iw Institute 
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issue of new writs was closed ex- 
t as the statute of Westminster II, 
ni are esse 1285 gave the Chancellor power 
issue writs in similar cases, and so 
ve rise to the action on the case, 


scarded phil 
ose effect 


process witll§t this discretion was charily availed | 


id to elevat 
bove and f 
fairs of man 


in the Chancery office and the juris- 
ion of the common law courts be- 
e rigidly fixed, and when in later 
ing holy an@™mes new remedies were needed, it 
s to the Chancellor that men looked 
relief, and this is one of the ideas 


every judg 
ymmunicatio 
Lord. 


‘tuous resped 


t led to the equitable jurisdiction. 
After the office of Justiciar ceased to 
st, the Chancellor was the leading 
mber of the King’s Council. Mat- 


mes, the | 
f taking 





zes where before the King in Council were 
for a few@ierred to him for examination and 
‘his, as I ision, and in the reigns of Edward 
efforts m II. and III. there are statutes, or- 
But one c ances and petitions which illustrate 





classes of cases that were so re- 
red to him. In the time of Edward 
the Chancellor is beginning to be 
arded not merely as a department 





he issue, ft 
ment to la 







ind in evé 
ly well-nig 







State, but also as a court possessing 





eception—tiggsdiction, but still only as a leading 
manifestatiogmmenber of the Council. In the 14th 
ession of dae 15th centuries Parliament made 
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By complaints against the jurisdic- 
h of the Council, and with this the 
isdiction of the Chancellor is usual- 
associated, but there are other cases 
which his jurisdiction is regarded 
Personal, and his peculiar jurisdic- 
h gradually became more distinct. 
© early bills which appear in the 
ect Cases in Chancery “show that 
rts of thot Chancellor was beginning to ex- 
»vemment, W fise a jurisdiction outside the com- 
dissipate thqgp® 'aw. But this jurisdiction is still 
to legal re Fcised in conjunction with judges, 
ieeants, and others of the King’s 
uncil.” “There is also a quasi min- 
tial jurisdiction chiefly in matters 
te the King’s interests were in- 
ved,” and this became afterwards 
common law jurisdiction. . 

er 28, 1933MMt was not until the Tudor period 
w York Uni this close connexion between the 
vas admi Ocery and the common law judges 
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There is, therefore, no clear 


| distinction between the common law | equity and grace. It is the refuge of 
| and equitable jurisdiction in this (the | 


medieval) period. It was becoming 
clear when Staunforde wrote his treat- 
ise on the Prerogative in 1590. It was 
settled when Coke wrote his 4th Insti- 
tute. But we see survivals of the old 
connexion in the rule that the Chan- 
cellor, not being able to summon a jury, 
must send questions of fact to trial to 
the Court of King’s Bench, and in 
the power of the Chancellor (which 
lasted until 1852) to require the judges 
either to assist him in the hearing of 
a case, or give him their opinions on 
points of law. 

There was a jurisdicition at this 
time -arising out of the powerlessness 
of the ordinary courts to deal with the 
defendant, or out of the fact that the 
The court 
entertained an application for a change 


criminal law was at fault. 


of venue because owing to the power 
of one of the parties a fair trial could 
not be had, and took jurisdiction in 
some cases for the repression of crime, 
and until the 19th century in England 
and the 20th in New Jersey, bills, in 
Chancery contained charge of com- 
bination and conspiracy. 

In 7 Edward IV., when the seals 
were given to Kirkham, M. R., the 
King commanded that all matters in 
Chancery should “be determined ac- 
cording to equity and good conscience, 


and to the old 


course and laudable 
custom of the same court,’ and thus 
at the end of the Middle Ages, the 

Chancery has become a court. 
In the Tudor period “the Chancery 
became separate from the Council, the 
} 


Chancellor obtains certain well de- 


fined jurisdiction, and becomes the 
udge of the Court of Chancery.” 

Cardinal Wolsey did much to in- 
crease the power and jurisdiction of 
the court, Sir Thomas More cleared 
all the arrears of cases and made the 
salutary order that no subpoena should 
issue until a bill had been filed signed 
by the attorney, and no subpoena was 
issued unti] the Chancellor had per- 
} 


used and approved the bill. Nicholas 


Bacon, Lord Keeper, appointed by 
Elizabeth in 1558, was the first pro- 
fessional lawyer at the head of the 
court, and such of his successors as 
were not lawyers called in trained 
lawyers to assist them. Sir Thomas 
Edgerton, Lord Ellesmere, was Chan- 
cellor from 1596 to 1617. 

He had practiced as a barrister in 
that court as well as in the courts of 
common law, and was familiar with 
the rules of the court, and learned in 
the common law and had some know- 
ledge of other legal systems. It is he 
that maintained with success the con- 
test with Lord Coke and the common 
law lawyers by which the Court of 
Chancery was established as a co-or- 
dinate of the courts of common law. 
In his book, “The Office of Lord 
Chancellor,” he says: “The Court hath 
jurisdiction to correct the rigor of the 
law by the judgment and discretion of 


the poor and afflicted. It is the altar 
and sanctuary against which as against 
the might of rich men and the counte- 
nance of the great, men cannot main- 
tain the goodness of their cause.” And 
again: “It is the King’s High Court} 
of Conscience, made especially to re- | 
dress private causes, such as by the ex- | 
tremity of the law cannot have agree- 
able end to equity by reason of the 
circumstances hindering; wherein it is 
to be noted that conscience is so re- 
garded in this court that the laws are 
not neglected, but they must both meet 
and join in a third, and that is moder- 
ation of extremity.” 





Mr. Holdsworth says from his time 
the Court of Chancery was established 
in substantially its modern form. The 
speech of Bacon when he took his seat 
in the Court of Chancery, and the or- 
ders which he issued as to the prac- 
tice, illustrate this. 

It was in 1673 that Lord Nottingham, 
who has been called the Father of 
Equity, became Lord Chancellor, and 
began the work of formulating the 
principles of jurisprudence. The equi- 
table principles were further developed 
during the 20 years that Lord Hard- 
wick was Chancellor. 

At the end of the 17th century, and 
at the time when Lord Cornbury’s or- 
dinance for the Court of Chancery was 
promulgated, the Chancellor was spok- 
-n of as the sole judge of the court, 
but as a matter of fact, for a century 
past he had been assisted by the Mast- 
er of the Rolls, who was the chief of 
the Masters in Chancery. In the Mid- 
dle Ages there were associated with 
the Chancellor a number of clerks or 
masters, who lived together and assist- 
ed the Chancellor in various ways, 
They superintended the issue of origin- 
al writs; they acted as the King’s sec- 
retaries; they were nominated triers 
of petitions; and assisted the Council 
and the 
branches of their jurisdiction. They 


Chancellors in,.the various 


examined witnesses in causes, and by | 
the end of Elizabeth’s reign this duty 
devolved on Special Masters and Mast- 
ers Extraordinary, whose chief duty | 
was to assist the Chancellor in the 
hearing of causes and motions, and 
the Chancellor could delegate to them 
the duty of hearing and reporting on 
certain parts of a case. This was es-| 
pecially provided for in Lord Bacon’s 
orders, 45-53. No reference was to be | 
granted on a demurrer or a question | 
touching the jurisdiction of the court, | 
and no reference to hear and deter- | 
mine or as to the general statement of | 
the case, except in special cases. They 
were to examine accounts, because such | 
questions are not fit for the court, but 
the cause must first have come to a 
hearing, that the Masters might re-| 
ceive some direction as to the scope 
of their inquiries. 

When the judicial duties of the 
Chancellor began to become onerous, a | 
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large share of them was delegated to | 
the Master of the Rolls, sometimes as- 
sisted by the Judges, and in Lord 
Coke's time he heard causes and made | 
orders‘and became the General Dep- 
uty of the Chancellor. 

The jurisdiction of the court had 
several divisions. First, the common | 
law jurisdiction, in which the suit was 
begun by an original writ, the plaintiff 
putting in hjs declaration or claim, 
and the defendant pleading to it, and 
the pleadings were substantially as at 
law. The jurisdiction was 
confined to certain kinds of cases re- 
lating to letters patent, execution upon 
recognizances,. petitions of right to re- 
cover property from the Crown, per- 
sonal actions brought by or against of- 
ficers of the court in cases in which 
the King or the grantee of the King 
concerned, and many of these 
connected with the King’s 
right to the incidents of military tenure. 


Secondly, there is (a) the equitable 


divided into the period up to the be- 
ginning of the 17th century; (b) the 
conflict between the courts of equity 
and the courts of law; (c) the modern 
development of the equitable jurisdic- 


The equitable jurisdiction up to the 
beginning of the seventeenth century 
Mr. Holdsworth places under the fol- 
lowing heads: Concerning jurisdiction 
of uses and trusts; the peculiar prin- 
ciples in dealing with contracts; the 
interference in cases where, owing to 


ment of the strict legal right was con- 
trary to equity and under this heading 
are fraud, forgery and duress, as well 


gave it protective and administrative 
jurisdiction in cases in which the com- 
mon law could not act at all or could 
not act with effect. 


(Continued on page 6, col. 1) 
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for example, could examine the de- 
fendant himself and enforce the dis- 
covery of any documents in his posses- 
sion, and the court entertained suits 
to record evidence which might other- 
wise be lost. The Chancellor's power 
also enabled him to remedies 
which the common law could not give 
as, for example, a decree for specific 
performance, or a decree for injunc- 


give 


tion. 

Of the contention the 
Courts of Law and the Court of Equity 
in the reign of James I., there is no 
need to speak in detail. To quote Judge 
Story: “It was mainly conducted by 
Lord Coke against and by Lord Elles- 
mere in favor of the chancery juris- 
diction. At last the matter came di- 
rectly before the King and upon the 
advice and opinion of very learned 
lawyers to whom he referred it, His 
Majesty gave judgment in favor of 
the equitable such 

”" The judgment of the King 


between 


jurisdiction in 
cases. 
and his Council read by Lord Bacon 
as Attorney General, in 1616, is re- 
ported in Carey's Reports, 115. Dis- 
cussions on the subject are cited in a 
note to I Story’s Equity Jurisprudence 
+. 
The 


equitable jurisdiction was begun dur- 


modern development of the 
ing the latter part of the 17th century. 
These principles, as Jessel, M.R., says 
established 


“are not supposed to be 


from time immemorial. It is perfectly 
well known that they have been est 
lished 


proved and refined from 


from time to time, altered, im 
time to time 
in many cases we know the namies of 
the Chancellors who invented 


which 


The various subjects with 
equity deals are classified as follows 
1. Jurisdiction connected with 


forms of property recogni: n equity 
Under this heading tall trusts and poy 

ers; the married woman's separate es- 
j 


ana 


tate; the restraint on anticipation, 
equity to a settlement; the mortgagor's 
equity of redemption, including doc- 
trines of tacking and consolidation; 
equitable mortgages; the vendor’s lien; 


equitable waste. 


2. Jurisdiction over contract or 
wrongful acts Under this heading 
fall specific performance and injunc- 
tion. 

3. Relief against the rigidity of the 
law. Under this heading fall relief 
against penalty; fraud and undue in 


fluence; accident and mistake 
4. Jurisdiction acquired by reason 
of the convenience of procedure of the 
court. Under this heading fall admin- 
istration of the estates of deceased per- 
sons and subjects connected therewith, 
such as legacies, marshalling of assets; 
election and conversion; sureties; ac- 
count; partnership; set-off; discovery 
5. Guardianship of infants 
The practice of the court was de- 
firied in the 17th century by the ordin- 
ances of Lord Bacon in 1620, and they 
are recognized as ordinances determin- 
ing the practice of the court in New 
Jersey, when it has not been modified 
by subsequent legislation. Lord Ba- 
con’s ordinances are printed in Beames’ 
Orders, and some of them in “Spence’s 
Equitable Jurisdiction,” p. 397. 
When the Duke of York made the 
grant of New Jersey to Berkeley and 
Carteret in 1664, Lord Clarendon was 
Lord Chancellor of England. When 
he was dismissed from office in 1667 
the seals were given to Lord Keeper 
Bridgeman, a common law lawyer and 
Chief Justice of the Common Pleas, 
Lord Shaftesbury succeeded him in 
1672, and in November, 1673, the seals 
were delivered to Sir Heneage Finch, 
with the title of Lord Keeper, and he 
became Lord Chancellor on January 
10, 1674, and was afterwards created 
Lord Nottingham. “In 


the course of 


the nine years during which he presid- | tion, and the Governor brought the 


ed in the court,” says Judge Story, “he 
built up a system of jurispradence and 
| jurisdiction upon wide and f#ational 
| foundations which served as a model 
to succeeding judges, and gave a new 
and hence he 


character to the court 





has been emphatically called the 
‘Father of Equity’’ 
The system had not yet been buil 


up when Philip Carteret took charge 


of the new colony in New Jersey, and 
had not yet been completed when the 
Proprietors of East and West New Jer- 
sey prepared the “Fundamentals” of 
their government. The reports, tem- 
pore Finch, were not published until 
1725. 


The proprietors of East New Jersey, 
however, gave equity jurisdiction to 
their Court of Common Right created 
in 1682. There were many Scotchmen 
among the Scot- 
land a court of equity as distinct from 


Proprietors, and in 


a court of common law was unknown. 
At the meeting of the Governor and 
Council of the held 


May 15, 1682-3, the question was put 


Proprietors on 


to them by the Assembly whether it 
was the sense of the Council that the 
Court of Common Right and the 
Court of Chancery ought to be all in 
one, or could be two, and the answer 
was “that the Assemb! might use 
their freedom and make one or two 
courts thereof Ihe act that was passed 
made but one court for both law and 
equit but there was littl cc asior 
th ) i t it di i ind 
th R oO | 1 Mare 
24 168 I iw 
and m 
t " s wed 
nost r 
de i ( 
1. 
t { B 
\ Bae 
7 w s 
( rt f 
be G 1 ( This t 
K the A I 
ct a ts ex p Higt 
( f Ch | that 
the 1d ges he ¢ t Common 
Right shall! r ges the Higl 
Court of Cha Tt iges of 
the Court of Common Right 1682 
we made the De ty Gcvern 
the Surv Ger 1 all the 
members of the ¢ cil except Captain 
William San rd, a he was Attor 
€ G r A fterv is tk court 
t i I I the ¢ { 
ind s th r 
X d * was I e for 
r ¢ ( t ifter the 
surre | r nmen to r 
Crow ind then the first Royal Gov- 
er 1 vear after he had issued his 
ordinance concerning the common law, 
ssued a rdinance for the Court of 
Chancer dated November, 1705, a 
copy of which is printed in 19 and 
105 N. J. Eg It was not the governor 


and Her Ma- 
jesty’s Council in the Province, or such 
of them as should take the oath pre- 
scribed, that were authorized to act as 
judges of the Court of Chancery. The 
ordinance recited that it was absolutely 


alone, but the Governor 


necessary that a Court of Chancery be 
established, but as a matter of fact 
there seems to have been little public 
need for such a court at that time, and 
it was before the court 
was definitely established. 

In 1768, 
message to the Assembly recommend- 
ing the Court of Chancery to their at- 


many years 


Governor Franklin sent a 


tention, and urging that provision be 


made for its officers. He suggested 
that salaries should be provided for 


the Master of the Rolls and a Master 
in Chancery for one division of the 
Province, two Masters in Chancery for 
the other division, and a sergeant-at- 
arms for each division. For the re- 
gisters and examiners he thought the 
The 
Assembly took no action on this sugges- 


existing fees to be sufficient. 


matter before his Council in 1770. 

The discussion which took place in 
Governor Franklin’s Council at this 
time, when a new ordinance was being 
prepared, throws the most light on the 
proceedings of the Court of Chancery 
down to that time. 

The conclusion was that His Excel- 
lency Governor Franklin be by ordin- 
ance appointed the Chancellor or Judge 
of the Court of Equity of this Pro- 
vince, and that the Attorney General 
be desired to prepare a draft of ordin- 
ance for the better establishment of 
the High Court of Chancery of this 
appointing his Excel- 
the Chan- 


Province, and 


lency, Governor Franklin, 
cellor or Judge thereof 
After the ordinance had been pub- 
lished Governor Franklin made a pro- 
clamation on June 19, 1772 that regu- 
lar terms of the Court of Chancery 
should be established, to be held yearly 
for the hearing of motions and argu- 
ments, for the trial of causes, and en- 
tering the decrees, rules and orders of 
the said court. Two were to be held 
at Burlington and two at Perth Am- 
boy, to begin on the Saturday next af- 


ter the second Tuesday of May, and 





the Saturday next after the second 
Tuesday in November in Burlington, 
and the Saturday next after the first 
Tuesday in April, and the Saturday 
next after the first Tuesday in Sep- 
tember, in Perth Amboy; the terms t 
continue from day to day as long as 
may be expedient 
The jurisdiction and practice of the 
Court of Chancery so established 
New J é wh r 
I the I giisf t 
hrs ISsulT ind af r de ired 
rdina that G } } 
exe the r ¥ 1 
Lord Cl gl 
rt } . 
j + 
vere fan h t tte 4 
( i f i Le 1 
ts gard the pr 
f the pleadings a he an t 
I awvyers’ = fe but there was 
legislation on the subject, and wher 
the ordinance was made in 1770, 
claring that the court had always ex 
isted, and the governor should exer 
cise the office of Chancellor, no defi 
tion of his jurisdiction was attempted 
end he was left with all the jurisdic- 
tion held by the English Chancello: 
as a judicial officer as distinguishe 
from his power as a minister of the 
king r representing the king as 
parens patriae. The nstituti 
powers of the Chancellor are the pow 


ers possessed by the English Chancellor 
as a judge of the Court of Equity at 
the of the Declaration of Inde- 
pendence, and the practice of the Court 


time 


of Chancery in New Jersey was the 
same as that of the Court of Chancery 


The of Lord 


Cornbury gave the governor and coun- 


in England. ordinance 
cil power to hear such suits as should 
before them in that 
such manner, or as near as might be 
according to the usage and custom of 
the Court of Chancery in England, 
and the ordinance of Governor Frank- 
lin gave to the governor alone power 
to hear such causes in such manner 
as theretofore had been used and as 
nearly as might be according to the 
usage and custom of the Court of 
Chancery in England. The English 
practice was based upon the ordin- 
ances of Lord Bacon, and it has been 
held that by the ordinances of Corn- 
bury and Franklin, these ordinances of 
Lord Bacon were made the law of the 
Court of Chancery of New Jersey. The 


come court, in 
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COURT OF 
CHANCERY 


(Cotninued from page 6) 


since been made in the practice of the 
court have been made by means of 


amendments to this statute. 


The original jurisdiction of the 
Court did not include divorce, the cus- 
tody of idiots and lunatics and their 


property, the care of property of in- 
fants or discovery in aid of executions 
at law. Jurisdiction over these sub- 
to the Chancellor 


patriae rather than 


jects belonged in 


England as parens 
and was conferred upon 
r of New Jersey by 


The first act concerning 


as a court, 


the Chancell stat- 
ute. divorce 
and alimony was the act of December 
2, 1794 (Acts 
and this was followed the act of 
16, 43 The 
“Supporting idiots and lunatics 
their 
21, 


of General Assembly), 
by 
1820 (Laws, p 


February 
act for 
and estates,”” was 
1794 (Acts of 
The act provid- 


idiocy 


preserving 
passed November 
General Assembly). 
ing tor inqué 
was passed Febru 


On Dec 


lunacy 
(Rev. 
1794, 
enable infants who 


sts of and 


ary 28, 1820 


821, 696 ember 1, an 


act was passed to 
are seized or possessed of estates in 


trust, or by way of mortgage to make 





iveyance of the same (Acts of Gen- 
eral Ancabiy, p. 963). The act rela- 
the sale and disposition of the 

estate of infants was not passed 

March 19, 1845 (Laws p. 99 

after tl ad i sec Cor 
i int i was 

a g Chancellor 

el discovery in aid of an exe- 

it law and to reach the choses 

the judgment debtor 

The increase in the volume of the 
ication of the 

ea 1 business of 

( ellor Zabriskie’s 
ime i yecome evident 
hat the growin iness of the court 
ild not be "ier iled by a single judge 
The Chancellor, indeed, had power by 
the traditions of his office to refer 


causes to Masters, and in certain cases 


to justices of the Supreme Court for 
hearing and decision. In England the 
Master of the Rolls, chief of the Mast- 
ers in Chancery, was a judicial officer 
in the time of Edward IL. and in the 
reign of Henry VIII. he was sometimes 


styled Vice-Chancellor. His judicial 
duties belonged to him as one of the 
Masters in Chancery, and decrees 


were sometimes signed by him alone. 

References were made to Masters as 
early as the reign of Richard II., and 
Wolsey, in the time of Henry VIIL., 
issued special commissions to the Mast- 
er of the Rolls, judges and others, for 
the dispatch of the judicial business of 
the Chancellor. 

Lord Bacon’s orders 1620 pro- 
hibited general reference to masters, 
but in the early part of the 17th cen- 
tury the masters and the clerks acting 
under the orders of the Chancellor and 
the Master of the Rolls, were the most 
important part of the staff of the court. 

In New Jersey, Masters in Chancery 
were appointed by Lord Cornbury on 
the first opening of th ecourt, and the 
names of three Masters are given i 
the list of the officers of the Court 
Chancery under Governor Franklin i 
1774. 

That the Chancellor might cali to 
his assistance, on the hearing of a 


in 


cause, one of the justices of the Su- 
preme Court or one or more of the 
Masters in Chancery, was recognized 
in the Chancery Act prepared by Wil- 


liam Paterson, which provided for 

their compensation in such cases. 
With the increase in the pressure 

of business in the Court of Chancery 


|in New Jersey, it became evident in 
| 1871 that it was not enough for’ the | 
[has been added to from time to time | forever be kept separate and distinct 
The | from our law courts. 


Chancellor to have Masters to whom 
cases might be referred to take testi- | 
mony and make a report which must 
be examined and passed upon by the 
Chancellor, and that it was necessary 
to have some one who could hear the 
case for the Chancellor and make the 
decision himself, This 
have been given by the Chancellor to 
the Masters, had been 
given in England to the Master of the 
Rolls as Chief of the Masters, 
New Jersey to the Justices of the Su- 
but it was thought best | 


power could 


one of as it 


or in 


preme Court, 


to have a master designated by law 
with a distinctive and honorable title, | 
and by the act of April 6, 1871, Laws, 
p. 127, it that the 


Chancellor should have power to ap- 


was provided 


who was to 
of ten 
standing, and who should be commis- 
and that the 
to 


point a Vice-Chancellor 


be a counsellor-at-law years’ 


sioned by the Governor, 


Chancellor might refer him any 


causes or matters pending in the court 


to hear the same for the Chancellor 
and advise what order or decree 
should be made therein, and that any 


cause in which the Chancellor was in- 
The 
to 


terested might be so referred. 


Vice-Chancellor was given power 


hear the evidence as it is heard before 
and to make a report thereof 
from the 
He was authorized 


and to fix 


a jury 
in case of an appeal decree 
of the Chancellor. 
to employ a stenographer, 
his fees to be apportioned between the 
di- 
ap- 
places the 
The Vice-Chan- 


practice 


was to 


and 
for 


parties, The Chanceilor 
State into districts, 


and 


causes 


the 
the 


vide 


point times 
hearing ot 
cellor was not to law, and 
was to receive a salary of five thous- 
and dollars, and ten dollars a day for 
Power to punish for 


this act, 


actual service. 


contempt was not given by 
and the powers actually given did not 
exceed those that might be exercised 
a Master in Chancery delegated 
the Chancellor such service. 
The power to sign the decree remained 
with the Chancellor and the | 
Court of Chancery still consists of the 
Chancellor as provided by the Con- | 
stitution, but it is the Chancellor with | 
the powers of delegation which he had | 
exercised in England before the court | 
was established in New Jersey. 
Masters were appointed 
under this act, and served to relieve | 
the of business the | 
Chancellor the Vice-Chancellor, 
but the Advisory Masters were men 
engaged in practice and although their 
powers were the same as those of a/| 
Vice-Chancellor, except the power to| 
commit for contempt, they had not the | 
position of judges of the court and did | 
not fully meet the needs of the situa- | 
In 1881 the appointment of a 


by 


by for 


alone, 


Advisory 


pressure upon 


and 


tion. 
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second Vice-Chancellor was authorized, | nation as the one outstanding equity 


and Chancellor 
Amzi Dodd to accept a reappointment. 


Runyon persuaded | court. 


It is therefore of the greatest im- 


The business of the court increasing, | portance, not only to the Bench and 
provision was made in 1889 for two | Bar, but to the public at large, that 
more Vice-Chancellors and the number | this, our Court of Chancery, should 


until the number is ten. 
tremegdous increase in the business | 
and importance of our Court of Chan- | 
cery is somewhat emphasized by the! 
fact that we originally had all of the | 
work performed by the Chancellor | 
himself, with the assistance of an Ad- 
visory Master and several other Mast- | 
ers, while now we have the Chancel- | 
ten Vice-Chancellors and thirteen 
Advisory Masters, addition to the 
fact that there are many references in 


now 


lor, 
in 


foreclosure, accounting or other cases 


| to either Masters or Special Masters. | 


Volume 1 of our Equity Reports, con- 
taining 730 pages, covers a period of 
thirty months, while the volume last 
printed, No. 116, comprising 597 pages, 
covers a period of only five months, 
and this is not even a fair comparison, 
of the fact that 
handed 
courts are not printed, 
the 
reason of its own operations, and also 
The statute re- 


by reason numerous 


down by 


The scope of 


opinions now our 


court has greatly increased, by 


by virtue of statute. 
lating to transfer of causes and the 
judg- 
fields to the 


statute relating to declaratory 
ments have added 
scope and sphere of action and impor- 
The 
who have for years pro- 
Vice-Chaucellors, 


new 


tance of our Court of Chancery. 
able jurists, 
ceeded as have 
through their vision and ingenuity also 
been able to extend the usefulness of 
the court in finding appropriate reme- 
and for the 
While 


the principal cases in Chancery relate 


dies to relieve the wrongs 


assertion of equitable rights. 
to construction of wills, administration 


of trusts, foreclosures, partitions, cor- 
poration receiverships and matrimonial 
causes, I am informed that there are 


over seventy separate and distinct 
types of cases which are handled in 
our Court of Chancery. 
of the work and the importance of this 
Court have been continually increasing 


and it is recognized throughout the 


The volume 
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NEW YORK, N. Y. 
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COURT AND MOTION CALENDAR 






Changes in Essex County 



























































































































































Court Calendar ‘ 
7 * , HIGH NO.| HIGH NO. 
COUNTY COURT JUDGE Cun, | WEEKLY DAILY MOTION DAYS TRIAL DAYS Common Pleas Judge Flannagan, 
a _—— _ ‘tical x CALL CALL - — after a conference with Prosecutor 
Atlantic Sup. and Cir. |Hon. Wilfred H. Jayne Elizabeth Reis nite at Atlantic Jan. 27 to March 28 Wachenfeld and Common Piles 
SEE See = Stas ————— —_ icin ee” Ree : Judges Van Riper and Hartshorne i 
pore om. ont Pros Hen. Béwin Caffrey —— = Jorel — - = om __ January 7 5 announced a change in the ElX.. - 
o) “Com, Pleas Hon. J. Wallace Leyden Fred U. Hillers =: ce 102 a ____| calendar. The change is made neg 
Burlington “Sup. and Cir. Hon. Wilfred H. Jayne Elizabeth Reis Friday at Atlantic January 6 to’ Janu- sary by the illness of Common Pk Dig 
ne a a 
a ss ~~ ao att ps City eS 7 7 Judge Brennan. 
Camden Sup. and Cir. Hon. Y. Claude Palmer | Joseph E. Halpen sad ch. 26 _ January 10 je Judge Van Riper will take offrGAGI 
Cape May “Sup. ‘and Cir. Hon. Wilfred H. Jayne Stirling W. Cole Friday at Atlantic Judge Brennan's list for this —ye for _— 
res ee = City ts with Judge Flannagan continuing =" 
Cumberland — x Sup. “and Cir. Hon. Samuel M. Shay Freak G. Wettstein 2 a. a Beginning Jan Ss. _ | civil cases. For the next two we z s 
~ Emex Sup. Land Cir. | Hon. “William A. Smith John F O' Brien ae 1050 884 January 17 from Jan. 13, 1936 to Jan. 24, 193. 9, 1936 
Hon. "Joseph L. Smith Anthony A. Gmeiner | January 10 a: oe Judge Flanagan will bear crimis su 
“Com. Pleas Hon. Richard Hartshorne William R. Cohen 200 172 January 17 |” No Civil Trials cases and after that will sit in ci > 
Hon. Ww. D. Van in Riper David Hahn Friday, - Jan. 13 to 4 *~— | cases beginning Jan. 27, 1936. In q 
ee To" a || fourth week anoth f 
Gloucester Sup. and Cir, |Hon. Samuel M. Shay R. Edward Klaisz Not Sitting - ; — = — ee 
a _ — | —_—_—_ SS |] || sé seld to decide upon the futy 
Hudson Supreme Hon. Henry E. Ackerson John P. Dalton 345 $ 339 . January 17) calendar. 
Hon. A. Dayton Oliphant Louis De Forge | Sanuary 10 ay - es se 1S 
Circuit Hon. Thomas Brown Thomas J. Gillen “140.” 140° ina! = —— —_—_—_—— ° 
| Com. Pleas Hon. Robert V. Kinkead James J. Walker , aaa Pe rimir al J dge on alain mie 
iz - J} ee Sydney S. Block. 
Hon. James R. Erwin | Edward M. Smith 374 noe —|- an y y 
| - 
a . ——_——_- . ee a as 
_ Hunterdon — | Sup. anc and Cir. |Hon. Samuel M. Shay C. Lloyd Fel v1 =~ ae Auctionnes 
Mercer Sup. and Cir. Hon. A Dayton Oliphant Chas. P. Hutchinson ; _ -—" iin ial 1 April ¢ to the Courts juestio 
Com, Pleas Hon. James S. Turp Chas. P. Hutchinson — Not Sitting Specialist in Bankruptcy, Chan- ? 
Middlesex | Sup. and Cir, Hon. Frank L. Cleary William J. White January 10 Beg g Jar cery and Orphan Court Sales 
Monmouth | Sup. and Cir. Hon. Rulif V. Lawrence Bert Lugannani 139 " da \ 25 to Jan. 1 75 Montgomery St. versal 
 — aa —_——_. . g ersey City, N. J. pre 
Morris Sup. and Cir, |Hon. Rulif V. Lawrence E. Bertram Mott OE : Seared J y ty, J s 
- es : Bergen 4-2596 
Ocean Sup. and Cir Hon. Rulif V. Lawrence GG, M. f e Ar y g | 24 
Passaic Sup. and Cir. Hon. Joseph G. Wolber Saul Lippman 7 852 é ) 5 C 88 
Com, Pleas Hon. Robert H. Davidson J Summers M4 94 Doughertys oo © 
~ Salem _—| Sup. and Cir. |Hon. Samuel M. Shay | Walter P. Ballinge , yr 
| Oe ane = —— _ 4 ae Detective Bureau, Inc. 
Somerset Sup. and Cir on. Rulit awrence | Wa K. Crater 14 225 Broadway, New York 
Sussex "| Sup. and Cir. |Hon. Joseph G. Wolber Arthur L. Wilcox “7 ; Established 35 years _ DULENT 
— —_— en ae ee ee ee iority in 
“U nion | Sup. and Cir. Hon. Frank L. Cleary Raymond Schneider 111 1 in. 10 at N. } \ " - Me r mver phase - detective work. send a 
Com, Pleas Hon. Lloyd Thompson Peter Cognassola 2 _ | A phone call will bring our odia Legi 
a eke representative immediately. : oe of 
Warren Sup. and Cir. Hon. Rulif V. Lawrence Ramsey Reese Seats ge pres ei ediately , , 
ree : J 27 to 31 Barclay 7-2233 
: ts 
TAX APPEALS JANUARY TERMS Lecey 
adage Peri refdoc: KING’S TAVERN, In et 
(Continued from page pening day of the January Term ir A 9 Cc. - wet a 
a ~ aed the follow ing counties A ‘ J + ; r ‘ 799 
, , Place of istinction 
revenue. Private organizations con- ESSEX COUNTY Atlantic : ‘ . 
duct many largely attended dances, There will be a week! , of Mercer STE AKS - 7 fi HOI S SEA FOOD me 
and persons attending are pebvileged Supreme and Circuit court cases made Morris Special Luncheon Served in Our “Queens Room” < 
to purchase beer, wines and other al- » Silden: § ; é H Pansat ts 
or 0 aay, muary Vv, 195 Ww - — T 7 
coholic beverages at the bar. These or 9 COMMERCE STREET NEWARK, N. J. s 
privileges are available to non-mem- °Y* ha & F 
bers, as well as to members of the week i t ( Ple aa 
Catholic societies. court PERSONALS PARRISH & READ, Inc. Camden 2709 C 
It cannot be said that this building aint Joseph Steiner and Bernard A sé 
is actually and exclusively used for PASSAIC COUNTY — have lemuarenng the formation P H 0 T 0 S T A T S 
the moral and mental improvement of a law partnership with offices at 
of men, women and children here will be no trials until Wed- 790 Broad Street, Newark, New Jersey. LEGAL PHOTOGRAPHY—BLUE PRINTS 
The proofs fail to establish that nesday, January 15th. On Tuesday, William Ryan and James T. Owens 130 FEDERAL STREET CAMDEN, N. J. 
the corporation holding title to the January 14th, the opening day of the| Will be associated with the firm. An 
building holds the same for two of term, all cases will automatica ly be — a a ‘ ‘nia - ° 
oe ew ig aN er marked “Ready.” C. Raymond Lyons, counsellor-at- e . 
ganize exclusively for the moral anc law, of Metuchen, has been appointed 
mental improvement of men, women , . F ; 
1 child The buildi y 4 a Special Master in Chancery by ] e nsur 
a ee © Suleing is use’ ITS. COURT SCHEDULE | Chancellor Luther A. Campbell. as 
largely in commercial enterprises, in fecal ™ 
open competition with like businesses The neat term of the Federal Court Save your copies of the Law B Act ‘ 
in the community, and it is no ele- in Newark is scheduled to open Jan- Journal. Get a binder. Price y “en 
ment for consideration whether profits uary 21, 1936, with Judge Wiliam $1.50. NEW JERSEY A Company that specializes solely in the examination 
or losses are derived from the opera-| Clark presiding i ity and admiral- J 
P ark presiding in equity and adm 4 : zs 
tion of the building for income pro- 4, jitivations and alles Gey §: ite LAW JOURNAL and insuring of titles to real estate néex to 
ducing purposes. It is true that, to . aie? te 24 Edison Place, Newark, N. J. 
= mies LAWYERS TITLE GUARANTY 
used for the moral and mental im- 
provement of men, women and chil- ee 
Se sons wc || COMPANY OF NEW JERSEY # 
work, restricted to the membership of | || “Have it Reported—The Record Never Forgets | Randerto: 
the associations using the same. || ORGANIZED 1927 ogo 
However, it cannot be said that the * ; 
gentle Donegan, Slavin & Kabot | 7 Nelson Place Newark, N.J. Me™ 5 
weed” within the purview of the P } Opposite Essex County Hall of Records : Paes 
statute. Court Stenographers . on Unions 
The Board finds that appellant's . : L 4 4 I | : Tel. Mitchell 2-7875 Sees Dafici 
ae biect ieee Supreme Court Examiners 24 COMMERCE ST.., Insures titles to real estate located in any part of ae : 
+ pr rty is subject to taxation, an . - » » . . , Ton 
Oe Master in Chancery NEWARK, N. J. Northern New Jersey es 
the action of the Essex County Board ‘ ; mae lt (‘ia eg 
aa Notaries Public Market 2-2535 Rates on Request 
of Taxation in denying the exemp- 
tion is affirmed. 























